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f. When matters are advanced in mitigation which the prosecution can prove to be
wrong, the duty of the prosecutor is first to inform the defence that the mitigation is
not accepted. If the defence persists in the matter it becomes the duty of the prosecutor
to invite the court to put the defence to proof of the disputed material and if necessary
to hear any rebutting evidence. He or she must carefully exercise the discretion as to
whether the inaccurate mitigating facts are of such a nature as to require the intervention
of the prosecution to prevent the court from proceeding on a wrong basis;

g. The prosecutor should not volunteer information about the prevalence of particular
offences but should be ready to assist the court if he or she has reliable material which
is called for by the court. Statistics which are accurate and up to date can properly be
tendered if requested;

h. The prosecutor should not volunteer information as to the broad range of sentences being
passed for a particular offence, but can provide such if so requested by the court;

i. The prosecutor should be familiar with the provisions of section 27 of the Organized
and Serious Crimes Ordinance, Chapter 455, which supplements the traditional role
of the prosecutor. Section 27 entitles the prosecutor to place certain material before the
Court of First Instance or the District Court at the sentencing stage. It also entitles the
prosecutor to invite the court to conclude that a specified offence is an organized crime.
If reliance is to be placed upon section 27, the prosecutor must ensure that only evidence
which is admissible is adduced, and that proper notification and other procedures are
adhered to. Section 27 enables the court to impose a more severe sentence in light of the
stance adopted by the prosecutor thereunder;

j. The prosecutor should bring to the attention of the court the victims’ circumstances and
views whenever this is appropriate.

21. The Prosecutor and Conviction Appeals

21.1 When there is an appeal against conviction to the Court of Appeal or to the Court of
First Instance, the duty of the prosecutor is to assist the court as required to achieve a just
disposal of the appeal.

21.2 The prosecutor should be familiar with, and observe the relevant Practice Directions.

21.3 Once the perfected grounds of appeal are received, together with the appellant’s
authorities, the prosecutor should decide upon, and serve such additional authorities as
will assist the court in determining the issues raised by the appeal. The invariable duty of
the prosecutor to assist the court through the preparation of a written submission applies
irrespective of whether the appellant is represented.

21.4 When an appellant is not represented, the prosecutor should scrutinise the papers with
especial care to determine whether there is any legitimate ground of appeal which has not
hitherto been noticed. If he or she discovers such, the court should be informed.

21.5 Although the prosecutor will generally seek to uphold a conviction, if the view is
formed that the appeal should succeed the prosecutor should acquaint the court of that view
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and explain the reasons for it. If the court disagrees, the prosecutor is entitled to adhere to
his or her view and is not obliged to conduct the appeal in any way which conflicts with his
or her own judgment. At the same time it remains the prosecutor’s duty to give assistance to
the court if requested to do so.

22. The Prosecutor and Sentence Appeals or Reviews

22.1 Where an accused appeals against sentence to the Court of Appeal or the Court of First
Instance, the prosecutor should be in a position to assist the court as required. This may
involve drawing its attention to the relevant ‘guideline’ or ‘tariff’ cases. The prosecutor should
not seek to place before the court ‘comparables’, that is, judgments which might bear some
similarity to the case under consideration, but which ultimately turn on their own facts. He
or she should also, if required, be in a position to address the court on the prevalence of the
offence, on the customary range of sentences for a particular offence, and to provide accurate
statistics.

22.2 It is no part of the prosecutor’s function on appeal to seek to uphold a sentence which
he or she considers to be manifestly excessive, wrong in principle or not authorized in law.
Equally, the prosecutor should, if required, indicate why it is felt that the sentencer has
achieved a fair and just result in all the circumstances. The prosecutor must be in a position
to assist the court as to its powers in disposing of the appeal.

22.3 When the prosecutor represents the Secretary for Justice on an application for review
of sentence, it must be remembered that he or she is, as at first instance, a minister of justice.
When the application is based upon an error of principle or of law, it is incumbent on the
prosecutor to identify the nature of the error alleged, and authority can properly be cited to
establish the error. Where it is alleged that a sentence is manifestly inadequate or manifestly
excessive, the prosecutor must provide the reasons. This will generally involve identifying
mistakes made by the sentencer, and reference to authority. It is also permissible for the
prosecutor to indicate what he or she considers the correct approach ought to have been. The
prosecutor may properly draw attention to any matter appearing on the record, but may not
adduce new evidence in order to secure an enhanced sentence. The right of reply is limited to
answering any mis-statements of fact or any mis-statements of legal principle made on behalf
of the respondent.

22.4 The power of review of sentence was conferred to correct errors in what the Court of
Appeal has called ‘exceptional cases’ (Azzorney General v Lau Chiu-tak [1984] HKLR 23).
An application for review of sentence will only usually be instituted where it is clear that the
sentencer has fallen into serious error and the public interest requires that this be rectified.
Applications for review of sentence must be signed by either the Secretary for Justice or the
Director of Public Prosecutions. No other prosecutor is authorized to make any decision in
relation to sentence or to give undertakings about the Department’s attitude. The Secretary
will not be bound by any such decision or undertaking, unless it is authorized by the
Director.
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23. The Private Prosecution and Intervention by the Secretary for Justice
23.1 Article 63 of the Basic Law provides:

“The Department of Justice of the Hong Kong Special Administrative Region shall control
criminal prosecutions, free from any interference.”

23.2 Under the common law, every person has exactly the same right to institute any
criminal prosecution as the Secretary for Justice or any one else. The right to begin criminal
proceedings belongs to everyone, whether as an individual or acting in a group, and whether
in a private or public capacity. Even the private citizen can prosecute in the public interest.
The right to prosecute does not include a right of access to police statements, reports and
photographs.

23.3 The Secretary for Justice is always entitled to take over and continue, or discontinue,
a private prosecution. The power of the Secretary to intervene is not subject to review by
the courts. (Gourier v Union of Post Office Workers [1977] 3 All E R 70). Any private person
can institute and pursue a private prosecution but the Secretary can bring this to a halt by
entering a nolle prosequi.

23.4 In respect of the Court of First Instance, section 17 of the Criminal Procedure
Ordinance, Chapter 221 provides that “Every indictment shall be signed by the Secretary
for Justice, and shall bear date on the day when it is signed.” In R v George Maxwell
(Developments) Ltd. [1980] 2 All E R 99, it was held that a private prosecutor was not a
litigant in person before the Crown Court and was not entitled to act as an advocate in
any way in those proceedings because (a) once the indictment was signed the proceedings
thereafter continued in the name of the Sovereign and (b) the public interest required that
the prosecution in the Crown Court be impartial and subject to the constraints necessary to
ensure a fair trial.

23.5 In respect of summary offences in the Magistrates Court, section 14 of the Magistrates
Ordinance, Chapter 227, provides for a complainant or informant to conduct the
prosecution in person or by counsel. It states as well that the Secretary for Justice may at
any stage intervene and assume the conduct of the proceedings. From the date of such
intervention the Secretary is deemed to be a party to the proceedings.

23.6 In considering whether to take over a prosecution the following factors are relevant:

a. the wishes of the parties;

b. whether the public interest will be advanced if the prosecution is taken over;

c. whether the prosecution will be taken over to be terminated. If so, regard will be had to
whether:
i. the proceedings are vexatious or oppressive;

ii. there are reasonable prospects of success;

iii. a decision already taken by the Department of Justice will be thwarted;

iv. the evidence is sufficient;

v. there is any duplication;
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vi. the Department of Justice should offer no evidence or enter a nolle prosequi;

d. whether there will be a fair trial;

the seriousness of the charge;

f. whether the Department of Justice has already instituted proceedings arising out of the
same incident;

g. whether the proceedings are contrary to the public interest.

o

23.7 The public interest may at times override the individual interests or wishes of those
who institute criminal proceedings. The taking over of proceedings is exceptional. Access of
citizens to the courts will not be impeded except in special circumstances. A prosecution will
not be taken over unless that course is approved personally by the Secretary for Justice.

24. The Re-starting of a Prosecution

24.1 People should be able to rely on decisions taken by the Secretary for Justice. Normally,

if a suspect or an accused is told that there will not be a prosecution, or that the prosecution

has been stopped, that is the end of the matter and the case will not start again. But
occasionally there are special circumstances in which a prosecution will be re-started,
particularly if the case is serious. These circumstances include:

a. rare cases where a new look at the original decision shows that it was clearly wrong and
should not be allowed to stand;

b. cases which are stopped so that more evidence which is likely to become available in the
fairly near future can be collected and prepared. In these cases, the accused will be told
that the prosecution may well start again;

c. cases which are stopped because of a lack of evidence but where more significant evidence
is discovered later;

d. cases where a witness who has been granted an immunity fails to provide truthful
testimony.

25. The Publication of Reasons for Prosecution Decisions

25.1 The Department of Justice is committed to as much openness in relation to the decision
making process as is consistent with the due administration of justice. Reasons for decisions
made in the course of prosecutions or of giving advice may be given where practicable. This
may be done orally or in writing. Reasons for particular decisions may be given to a court
in the course of criminal proceedings for which it is responsible. Detailed reasons will not
normally be given for the decision to institute or not to institute either an appeal against an
acquittal or a review of a sentence.

25.2 Reasons for decisions will usually only be given to those with a legitimate interest in the

matter and where it is appropriate to do so, and these may be in general terms. A legitimate

interest includes:

a. the interest of the court in knowing why a particular course of action is deemed to be
appropriate;

b. the interest of the victim in knowing how the case is being handled and disposed of;
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c. the interest of the reporting department or agency in knowing on what basis advice is
given;

d. the interest of the media in the open dispensing of justice where previous proceedings
have been public.

25.3 If the way in which prosecutorial decisions are taken can be explained, public education
as to how the prosecution process works will be furthered. However, the public interest is
the guiding consideration, and the nature and extent of information made available to the
public must be closely monitored by the prosecutor to ensure that ongoing investigations or
prosecutions are not prejudiced. Care must be taken to ensure that the desire for justice to
be seen to be done does not result in justice not being done.

25.4 Reasons for decisions may not be given in any case where to do so would adversely
affect the interests of a victim, a witness, a suspect or an accused, or would prejudice the
administration of justice. In particular, public discussion of a decision not to prosecute
might amount to the trial of the suspect without the safeguards which criminal proceedings
are designed to provide. As Sir Patrick Mayhew QC, Attorney General of England and
Wales, explained to Parliament in 1992:

“It is extremely important that where somebody has not been prosecuted or where a
prosecution has been discontinued against somebody, the evidence that would have
been available had that prosecution continued should not be paraded in public.”

25.5 The public are entitled to know the general principles which the prosecution apply
to the cases it decides. It will not, however, usually be in the interests of justice for the
prosecution to go further and to give details in individual cases. No distinction exists in this
regard between decisions to prosecute and decisions not to prosecute. This policy is rooted
in fairness to the suspect. As Michael Thomas QC, Attorney General, told the Legislative
Council, in 1987:

“There are good reasons why the Attorney General does not normally explain in public a
decision not to prosecute in a particular case. It is rare for any public announcement to be
made of that decision because it would reveal unfairly that someone had been under suspicion
for having committed a criminal offence. And even where that fact is known, to give reasons in
public for not prosecuting the suspect would lead to public debate about the case and about his
guilt or innocence. The nature of the evidence against the suspect would have to be revealed.
Then some might say that that was proof enough of guilt, and the suspect would find himself
condemned by public censure. Sir, in our legal system, the only proper place for questions of
guilt or innocence to be determined is in a court, where the accused has the right to a fair trial
in accordance with the rules of criminal justice, and the opportunity to defend himself.”

25.6 If the prosecutor receives confidential information from a party to the proceedings, such
as material as to the medical state of a suspect or witness, confidentiality must be respected.
Those who supply confidential or sensitive material which is relevant to a case are entitled to
rely upon the discretion of the prosecutor. The Personal Data (Privacy) Ordinance, Chapter
486, places limits upon the information which the prosecutor, as a data user, can properly
disclose in the absence of consent from the data subject.
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25.7 Legal advice to a reporting department or agency is subject to legal professional
privilege. The prosecutor should not disclose a legal opinion unless privilege has been waived.
Whether or not privilege attaches depends on the nature of the relationship, the contents of
the advice and the circumstances in which it is sought (R v Stinchcombe (1991) 68 CCC (3d)
1, 9-10).

26. The Basic Law and the Bill of Rights

26.1 The principal sources of the human rights of members of the Hong Kong community
are the Basic Law (especially Chapter III), the Hong Kong Bill of Rights Ordinance, Chapter
383, and the common law. In determining whether to prosecute or continue a prosecution,
account should be taken of the rights of the accused, the victim and witnesses. Prosecutors
should be aware that the Basic Law recognizes:

Equality before the law: Article 25

Freedom of speech: Article 27

Inviolability of the person: Article 28

Inviolability of the home: Article 29

Freedom and privacy of communication: Article 30

Freedom of movement: Article 31

Freedom of conscience and religion: Article 32
Right to legal advice: Article 35

SR h e a0 o

The Basic Law guarantees such basic rights of the accused as the:
a. Right to trial by jury: Article 86

b. Right to a fair trial: Article 87

c. Right to trial without delay: Article 87

d. Right to be presumed innocent: Article 87

Article 42 recognizes the obligation to abide by the laws in force.

26.2 In addition, Article 38 expressly preserves other rights given to members of the Hong
Kong community. This is obviously a reference to rights at common law which are not
mentioned expressly or impliedly in the Basic Law or in the Hong Kong Bill of Rights
Ordinance. Article 8 of the Basic Law preserves the laws previously in force, including the
common law.

26.3 Article 39 of the Basic Law provides that the provisions of the International Covenant
on Civil and Political Rights (ICCPR) as applied to Hong Kong shall remain in force and
shall be implemented through the laws of the Hong Kong Special Administrative Region.
The rights and freedoms enjoyed by Hong Kong residents shall not be restricted except as
prescribed by law, and such restrictions shall not contravene the provisions of Article 39.

26.4 Part II of the Hong Kong Bill of Rights Ordinance (“BOR”) incorporates the ICCPR
as applied to Hong Kong as part of Hong Kong’s law. Prosecutors should be aware that the
BOR guarantees rights of an accused, including:
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a. Equality before the law: Article 10

b. A fair hearing and public hearing by an independent and impartial tribunal: Article 10

c. Presumption of innocence: Article 11(1)

d. To be informed promptly in the language he understands of the nature of the criminal
charge: Article 11(2)(a)

e. Right to be tried without undue delay: Article 11(2)(c)

f. Right to legal assistance where the interests of justice require: Article 11(2)(d)

g. Right to obtain the attendance and examination of witnesses on his behalf: Article

11(2)(e)
h. Right against self-incrimination: Article 11(2)(g).

27. The United Nations Guidelines

27.1 In 1990, the ‘Guidelines on The Role of Prosecutors” were adopted by the Eighth
United Nations Congress on the Prevention of Crime and the Treatment of Offenders.
These provide guidance to prosecutors in Hong Kong. The Guidelines appear at Appendix I
to The Statement.

28. The International Association of Prosecutors

28.1 The ‘Standards of Professional Responsibility and Statement of the Essential Duties
and Rights of Prosecutors’, were adopted by the International Association of Prosecutors, of
which the Prosecutions Division of the Department of Justice is an organizational member,
in 1999. These provide guidance to prosecutors in Hong Kong. The Standards appear at
Appendix II to The Statement.

Conclusion

The Department of Justice is committed to open justice. It seeks to provide the people of
Hong Kong with a just and independent prosecution service. High ethical and professional
standards are applied to instituting and, where necessary, terminating prosecutions,
without fear or favour. The effective combat of crime requires constructive liaison between
prosecutors and law enforcement agencies. In their dealings with the public, prosecutors
need to be transparent and honest, just as they are required to be sensitive and understanding
when they deal with victims and witnesses. Those accused or suspected of crime must also be
treated fairly and with respect. Through The Statement of Prosecution Policy and Practice
the parameters within which prosecutors operate are defined, and the prosecution process
is explained to the public as a whole. By applying the policy and practices contained in The
Statement, prosecutors will continue to advance the rule of law and to contribute to the
proper administration of criminal justice in Hong Kong.
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United Nations guidelines on the role of prosecutors

Adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990.

Whereas in the Charter of the United Nations the peoples of the world affirm, inter alia,
their determination to establish conditions under which justice can be maintained, and
proclaim as one of their purposes the achievement of international cooperation in promoting
and encouraging respect for human rights and fundamental freedoms without distinction as
to race, sex, language or religion,

Whereas the Universal Declaration of Human Rights enshrines the principles of equality
before the law, the presumption of innocence and the right to a fair and public hearing by an
independent and impartial tribunal,

Whereas frequently there still exists a gap between the vision underlying those principles and
the actual situation,

Whereas the organisation and administration of justice in every country should be inspired
by those principles, and efforts undertaken to translate them fully into reality,

Whereas prosecutors play a crucial role in the administration of justice, and rules concerning
the performance of their important responsibilities should promote their respect for and
compliance with the above-mentioned principles, thus contributing to fair and equitable
criminal justice and the effective protection of citizens against crime,

Whereas it is essential to ensure that prosecutors possess the professional qualifications
required for the accomplishment of their functions, through improved methods of
recruitment and legal and professional training, and through the provision of all necessary
means for the proper performance or their role in combating criminality, particularly in its
new forms and dimensions,

Whereas the General Assembly, by its resolution 34/169 of 17 December 1979, adopted
the Code of Conduct for Law Enforcement Officials, on the recommendation of the Fifth
United Nations Congress on the Prevention of Crime and the Treatment of Offenders,

Whereas in resolution 16 of the Sixth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, the Committee on Crime Prevention and Control was
called upon to include among its priorities the elaboration of guidelines relating to the
independence of judges and the selection, professional training and status of judges and
prosecutors,
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Whereas the Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders adopted the Basic Principles on the Independence of the Judiciary,
subsequently endorsed by the General Assembly in its resolutions 40/32 of 29 November
1985 and 40/146 of 13 December 1985,

Whereas the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power recommends measures to be taken at the international and national levels to improve
access to justice and fair treatment, restitution, compensation and assistance for victims of
crime,

Whereas, in resolution 7 of the Seventh Congress, the Committee was called upon to
consider the need for guidelines relating, inter alia, to the selection, professional training and
status of prosecutors, their expected tasks and conduct, means to enhance their contribution
to the smooth functioning of the criminal justice system and their cooperation with the
police, the scope of their discretionary powers, and their role in criminal proceedings, and to
report thereon to future United Nations congresses,

The Guidelines set forth below, which have been formulated to assist Member States in their
tasks of securing and promoting the effectiveness, impartiality and fairness of prosecutors
in criminal proceedings, should be respected and taken into account by Governments
within the framework of their national legislation and practice, and should be brought to
the attention of prosecutors, as well as other persons, such as judges, lawyers, members of
the executive and the legislature and the public in general. The present Guidelines have
been formulated principally with public prosecutors in mind, but they apply equally, as
appropriate, to prosecutors appointed on an ad hoc basis.

Qualifications, selection and training

1 Persons selected as prosecutors shall be individuals of integrity and ability, with
appropriate training and qualifications.

2. States shall ensure that:

a.  Selection criteria for prosecutors embody safeguards against appointments based
on partiality or prejudice, excluding any discrimination against a person on the
grounds of race, colour, sex, language, religion, political or other opinion, national,
social or ethnic origin, property, birth, economic or other status, except that is shall
not be considered discriminatory to require a candidate for prosecutorial office to
be a national of the country concerned;

b. Prosecutors have appropriate education and training and should be made aware
of the ideals and ethical duties of their office, of the constitutional and statutory
protections for the rights of the suspect and the victim, and of human rights and
fundamental freedoms recognized by national and international law.

Status and conditions of service
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Prosecutors, as essential agents of the administration of justice, shall at all times
maintain the honour and dignity of their profession.

States shall ensure that prosecutors are able to perform their professional functions
without intimidation, hindrance, harassment, improper interference or unjustified
exposure to civil, penal or other liability.

Prosecutors and their families shall be physically protected by the authorities when their
personal safety is threatened as a result of the discharge of prosecutorial functions.

Reasonable conditions of service of prosecutors, adequate remuneration and, where
applicable, tenure, pension and age of retirement shall be set out by law or published
rules or regulations.

Promotion of prosecutors, wherever such a system exists, shall be based on objective
factors, in particular professional qualifications, ability, integrity and experience, and
decided upon in accordance with fair and impartial procedures.

Freedom of expression and association

Prosecutors like other citizens are entitled to freedom of expression, belief, association
and assembly. In particular, they shall have the right to take part in public discussion
of matters concerning the law, the administration of justice and the promotion
and protection of human rights and to join or form local, national or international
organisations and attend their meetings, without suffering professional disadvantage by
reason of their lawful action of their membership in a lawful organisation. In exercising
these rights, prosecutors shall always conduct themselves in accordance with the law and
the recognized standards and ethics of their profession.

Prosecutors shall be free to form and join professional associations or other organisations
to represent their interests, to promote their professional training and to protect their
status.

Role in criminal proceedings

10.

11.

12.

The office of prosecutors shall be strictly separated from judicial functions.

Prosecutors shall perform an active role in criminal proceedings, including institution
of prosecution and, where authorized by law or consistent with local practice, in the
investigation of crime, supervision over the legality of these investigations, supervision
of the execution of court decisions and the exercise of other functions as representatives
of the public interest.

Prosecutors shall, in accordance with the law, perform their duties fairly, consistently
and expeditiously, and respect and protect human dignity and uphold human rights,
thus contributing to ensuring due process and the smooth functioning of the criminal
justice system.
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13. In the performance of their duties, prosecutors shall:

a.  Carry out their functions impartially and avoid all political, social, religious, racial,
cultural, sexual or any other kind of discrimination;

b.  Protect the public interest, act with objectivity, take proper account of the position
of the suspect and the victim, and pay attention to all relevant circumstances,
irrespective of whether they are to the advantage or disadvantage of the suspect;

c. Keep matters in their possession confidential, unless the performance of duty or the
needs of justice require otherwise;

d. Consider the views and concerns of victims when their personal interests are
affected and ensure that victims are informed of their rights in accordance with the
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power.

14. Prosecutors shall not initiate or continue prosecution, or shall make every effort to stay
proceedings, when an impartial investigation shows the charge to be unfounded.

15. Prosecutors shall give due attention to the prosecution of crimes committed by public
officials, particularly corruption, abuse of power, grave violations of human rights and
other crimes recognized by international law and, where authorized by law or consistent
with local practice, the investigation of such offences.

16. When prosecutors come into possession of evidence against suspects that they know
or believe on reasonable grounds was obtained through recourse to unlawful methods,
which constitute a grave violation of the suspect’s human rights, especially involving
torture or cruel, inhuman or degrading treatment or punishment, or other abuses of
human rights, they shall refuse to use such evidence against anyone other than those
who used such methods, or inform the Court accordingly, and shall take all necessary
steps to ensure that those responsible for using such methods are brought to justice.

17. In countries where prosecutors are vested with discretionary functions, the law
or published rules or regulations shall provide guidelines to enhance fairness and
consistency of approach in taking decisions in the prosecution process, including
institution or waiver of prosecution.

Alternatives to prosecution

18. In accordance with national law, prosecutors shall give due consideration to waiving
prosecution, discontinuing proceedings conditionally or unconditionally, or diverting
criminal cases from the formal justice system, with full respect for the rights of
suspect(s) and the victim(s). For this purpose, States should fully explore the possibility
of adopting diversion schemes not only to alleviate excessive court loads, but also to
avoid the stigmatization of pre-trial detention, indictment and conviction, as well as the
possible adverse effects of imprisonment.



124

19.

The Inability to Prosecute and Failure to Protect Human Rights in Asia

In countries where prosecutors are vested with discretionary functions as to the decision
whether or not to prosecute a juvenile, special considerations shall be given to the nature
and gravity of the offence, protection of society and the personality and background of
the juvenile. In making that decision, prosecutors shall particularly consider available
alternatives to prosecution under the relevant juvenile justice laws and procedures.
Prosecutors shall use their best efforts to take prosecutory action against juveniles only
to the extent strictly necessary.

Relations with other government agencies or institutions

20.

In order to ensure the fairness and effectiveness of prosecution, prosecutors shall strive
to cooperate with the police, the courts, the legal profession, public defenders and other
government agencies or institutions.

Disciplinary proceedings

21.

22.

Disciplinary offences of prosecutors shall be based on law or lawful regulations.
Complaints against prosecutors which allege that they acted in a manner clearly out
of the range of professional standards shall be processed expeditiously and fairly under
appropriate procedures. Prosecutors shall have the right to a fair hearing. The decision
shall be subject to independent review.

Disciplinary proceedings against prosecutors shall guarantee an objective evaluation and
decision. They shall be determined in accordance with the law, the code of professional
conduct and other established standards and ethics and in the light of the present
Guidelines.

Observance of the Guidelines

23.

24.

Prosecutors shall respect the present Guidelines. They shall also, to the best of their
capability, prevent and actively oppose any violations thereof.

Prosecutors who have reason to believe that a violation of the present Guidelines has
occurred or is about to occur shall report the matter to their superior authorities and,
where necessary, to other appropriate authorities or organs vested with reviewing or
remedial power.
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The International Association of Prosecutors: Standards
of professional responsibility and statement of the
essential duties and rights of prosecutors

(23 April 1999)

WHEREAS the objects of the International Association of Prosecutors are set out in Article
2.3 of its Constitution and include the promotion of fair, effective, impartial and efficient
prosecution of criminal offences, and the promotion of high standards and principles in the
administration of criminal justice;

WHEREAS the United Nations, at its Eighth Congress on the Prevention of Crime and
the Treatment of Offenders in Havana, Cuba in 1990, adopted Guidelines on the Role of
Prosecutors;

WHEREAS the community of nations has declared the rights and freedoms of all persons in
the United Nations Universal Declaration of Human Rights and subsequent international
covenants, conventions and other instruments;

WHEREAS the public need to have confidence in the integrity of the criminal justice
system;

WHEREAS all prosecutors play a crucial role in the administration of criminal justice;

WHEREAS the degree of involvement, if any, of prosecutors at the investigative stage varies
from one jurisdiction to another;

WHEREAS the exercise of prosecutorial discretion is a grave and serious responsibility;

AND WHEREAS such exercise should be as open as possible consistent with personal rights,
sensitive to the need not to re-victimise victims and should be conducted in an objective and
impartial manner;

THEREFORE the International Association of Prosecutors adopts the following as a
statement of standards of professional conduct for all prosecutors and of their essential duties

and rights:
1. PROFESSIONAL CONDUCT

1.1 Prosecutors shall:
* atall times maintain the honour and dignity of their profession;
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* always conduct themselves professionally, in accordance with the law and the rules
and ethics of their profession;

* at all times exercise the highest standards of integrity and care;

* keep themselves well-informed and abreast of relevant legal developments;

* strive to be, and to be seen to be, consistent, independent and impartial;

* always protect an accused person’s right to a fair trial, and in particular ensure that
evidence favourable to the accused is disclosed in accordance with the law or the
requirements of a fair trial;

* always serve and protect the public interest;

* respect, protect and uphold the universal concept of human dignity and human
rights.

2. INDEPENDENCE

2.1 The use of prosecutorial discretion, when permitted in a particular jurisdiction, should
be exercised independently and be free from political interference.

2.2 If non-prosecutorial authorities have the right to give general or specific instructions to
prosecutors, such instructions should be:
* transparent
* consistent with lawful authority;
* subject to established guidelines to safeguard the actuality and the perception of
prosecutorial independence.

2.3 Any right of non-prosecutorial authorities to direct the institution of proceedings or to
stop legally instituted proceedings should be exercised in similar fashion.

3. IMPARTIALITY

3.1 Prosecutors shall perform their duties without fear, favour or prejudice. In particular they
shall:

* carry out their functions impartially;

* remain unaffected by individual or sectional interests and public or media pressures
and shall have regard only to the public interest;

* act with objectivity;

* have regard to all relevant circumstances, irrespective of whether they are to the
advantage or disadvantage of the suspect;

* in accordance with local law or the requirements of a fair trial, seek to ensure that all
necessary and reasonable enquiries are made and the result disclosed, whether that
points towards the guilt or the innocence of the suspect;

* always search for the truth and assist the court to arrive at the truth and to do justice
between the community, the victim and the accused according to law and the dictates
of fairness.
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4. ROLE IN CRIMINAL PROCEEDINGS

4.1 Prosecutors shall perform their duties fairly, consistently and expeditiously.

4.2 Prosecutors shall perform an active role in criminal proceedings as follows:

where authorised by law or practice to participate in the investigation of crime, or to
exercise authority over the police or other investigators, they will do so objectively,
impartially and professionally;

when supervising the investigation of crime, they should ensure that the investigating
services respect legal precepts and fundamental human rights;

when giving advice, they will take care to remain impartial and objective;

in the institution of criminal proceedings, they will proceed only when a case is well-
founded upon evidence reasonably believed to be reliable and admissible, and will not
continue with a prosecution in the absence of such evidence;

throughout the course of the proceedings, the case will be firmly but fairly prosecuted;
and not beyond what is indicated by the evidence;

when, under local law and practice, they exercise a supervisory function in relation to
the implementation of court decisions or perform other non-prosecutorial functions,
they will always act in the public interest.

4.3 Prosecutors shall, furthermore:

preserve professional confidentiality;

in accordance with local law and the requirements of a fair trial, consider the views,
legitimate interests and possible concerns of victims and witnesses, when their
personal interests are, or might be, affected, and seek to ensure that victims and
witnesses are informed of their rights; and similarly seek to ensure that any aggrieved
party is informed of the right of recourse to some higher authority/court, where that is
possible;

safeguard the rights of the accused in co-operation with the court and other relevant
agencies;

disclose to the accused relevant prejudicial and beneficial information as soon as
reasonably possible, in accordance with the law or the requirements of a fair trial;
examine proposed evidence to ascertain if it has been lawfully or constitutionally
obtained;

refuse to use evidence reasonably believed to have been obtained through recourse to
unlawful methods which constitute a grave violation of the suspect’s human rights and
particularly methods which constitute torture or cruel treatment;

seek to ensure that appropriate action is taken against those responsible for using such
methods;

in accordance with local law and the requirements of a fair trial, give due consideration
to waiving prosecution, discontinuing proceedings conditionally or unconditionally or
diverting criminal cases, and particularly those involving young defendants, from the
formal justice system, with full respect for the rights of suspects and victims, where
such action is appropriate.
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5. CO-OPERATION

5.1 In order to ensure the fairness and effectiveness of prosecutions, prosecutors:

shall co-operate with the police, the courts, the legal profession, defence counsel,
public defenders and other government agencies, whether nationally or internationally;
and

shall render assistance to the prosecution services and colleagues of other jurisdictions,
in accordance with the law and in a spirit of mutual co-operation.

6. EMPOWERMENT

6.1 In order to ensure that prosecutors are able to carry out their professional responsibilities
independently and in accordance with these standards, prosecutors should be protected
against arbitrary action by governments. In general they should be entitled:

to perform their professional functions without intimidation, hindrance, harassment,
improper interference or unjustified exposure to civil, penal or other liability;

together with their families, to be physically protected by the authorities when their
personal safety is threatened as a result of the proper discharge of their prosecutorial
functions;

to reasonable conditions of service and adequate remuneration, commensurate with
the crucial role performed by them and not to have their salaries or other benefits
arbitrarily diminished;

to reasonable and regulated tenure, pension and age of retirement subject to
conditions of employment or election in particular cases;

to recruitment and promotion based on objective factors, and in particular
professional qualifications, ability, integrity, performance and experience, and decided
upon in accordance with fair and impartial procedures;

to expeditious and fair hearings, based on law or legal regulations, where disciplinary
steps are necessitated by complaints alleging action outside the range of proper
professional standards;

to objective evaluation and decisions in disciplinary hearings;

to form and join professional associations or other organisations to represent their
interests, to promote their professional training and to protect their status; and

to relief from compliance with an unlawful order or an order which is contrary to
professional standards or ethics.
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